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are among tho 'richest agricultural sections
of our State, and Surry county, in this
State, and Carroll and Wythe counties, in
Virginia, abound in copper, lead, zinc
and iron mines, among the richest in the
world, which are locked up for want of
transportation. To the whole-- of this re-

gion, Wilmington and Fayetteville, with the
completion of this road, must become the
market for all Weft India produce without
rivals, and the merchant or farmer, who
come: to purchase his supplies of such
article.--, or order.--; them, will also supply
the thousands of other articles needed in
the. store or on the plantation.

Board of Aldermen to make application to
the present session of the General Assem-

bly, if such legislation be necessary, for
authority for the City of Wilmington to
take stock in Ihe road, ho that, if it should
bo deemed necessary, and the citizens
should so determine, there would be no
obstacle to such action.

We have already rxprensod our approval
ci the appointment of delegate.-- ? to attend
the meeting of the of the
Western Railroad, ami regard those se-

lected by the President of the Chamber as
most eminently fitted to represent the in-

terests of Wilmington, and sincerely trust
that they will accept the impoitant duties
which will devolve upon our representa-
tives in that meeting. We should by all
means have delegates present, for Fayette-vill- e

is not. inoro interested in the western
terminus of that road than Wilmington

an interest which is not at present so fully

delicate to say Congress exercises power
not confided to it. In their action mem-

bers of Congress are as much bound by
oath to support the constitution as tho
Judges of the court. The constitution
makes ample provision for courts of justice
to administer tho laws and protect the
rights of the citizens. Article three, sec-

tion one, of the constitution says the judicial
power of the United States shall bo vested
in one Supreme court, &c. Power is vested
in the Congress to fix the number of judges
of the Supreme Court, fix their salaries,
provide for all necessary officers, such as
marshals, and prosecuting attorneys, com-
missioners, jurors, and bailiffs. By the
act of 1789, commonly called the judiciary
act, it is enacted that parties may appear
and manage their causes personally or ac-

cording to the rules. It is believed there
is no civilized society in the world where
there are not attorneys or practitioners at
law. The enactment which has just been
cited recognizes the utility of this class f

men.
They are as essential to the working of

the court as are marshals, sheriffs and other
officers. As there is no instance of a court
without a bar, the practice is a privilege on
such conditions as tho law-makin- g power
may prescribe. It is a privilege, and not
an exclusive right. Every State in the Un-
ion, and every civilized government on
earth, have law s by which the right to prac-
tice depends upon professional tJiill and
good moral character. The continuance oi"

the right is made by law the continuance
of these qualities. 'Attorneys are often de-

prived of the privilege when it is discover-
ed they are of bad moral character. This
is done by law, statutory or common, w hich
is equally the expression of public will.
Attorneys are subject to legislation tie"
same as judges. Congress has tho power
to prescribe tho qualifications of attorneys
and prescribo oaths. The act just declared
unconstitutional is nothing more than a
law that attorneys shall take the same oath
as other officers in civiVor military life.
This looks at their past and future conduct,
and all has reference to their overthrow
of the government. They are required-t- o

answer that they are not guilty of trea-
son in tbe past and will give their allegi-
ance to the government in the future. That
true and loyal attachment to the govern-
ment is made the qualification of attorneys
seems to be plain. History shows mem-
bers of the legal profession are powerful iu
the government, as they are the moulders
of public sentiment, and they aid in the
construction and enforcement ot tho law,

ties, tho act as against them operates as a
legislative decree of perpetual exclusion.
An exclnsion frota any of the professions

avocatioDS of life foror any of the ordinary
past conduct can be regarded in no other
light than as a punishment for such con-

duct. The exaction of the oath is the mode
provided for ascertaining the parties upon
whom the at is intended to operate, and,
instead of lessening, increases its objec-
tionable character. All enactments of this
kind partake of the nature of bills of pains
and penalties, and are subject to the con-

stitutional inhibition against the passage
of bills of attainder, under which general
designation they are included. In the ex-

clusion which the statute adjudges, it im-

poses a punishment for some of the acts
specified, which were not punishable, or
may not have been punishable, at the time
they were committed ; and for all the acts
it adds a new punishment to that then pre-
scribed, and it is thus brought within the
fourth inhibition of the Constitution
against the passage of an ex post facto law.

In the case of Cummings vs. The State
of Missouri, just decided, we had occasion
to consider at length the meaning of a bill
of attainder and an e.r post facto law in the
clause of Fhe Constitution forbidding their
passage by the States, and it is unnecessary
to repeat here what we there said. A like
prohibition is contained in the Constitution
against enactments of this kind by Con-
gress, and the argument presented in that
ease against certain clauses of tho Constitu-
tion of jlissouri is equally applicable to
the act of Congress under consideration in
this case.

The profession of an attorney and coun-
sellor is not like an office created by an act
of Congress, which depends for its contin-
uance, its powers and its emoluments on the
will of its creator, and the possession of
which may be burdened with any condi-
tions not prohibited by the Constitution.
Attorneys and counsellors are not officers
of the United States. They arc not elected
or appointed in the manner prescribed by
the Constitution for the election or appoint-
ment of such officers. They are officers of
the court, admitted as such by its order up-
on evidence of their possessing sufficient
legal learning and fair chaiacter. Since
the statute of 4th Henry IV. it has been
the practice in England, and it has always
been the practice in this country, to
obtain this evidence by an examination of
the parties. Iu this court the fact of the
admission of such officers in the highest
court of the States to which they respective-
ly belong for three years preceding their
application is regarded assurfieicnt evidence
of the possession of requisite legal learn-
ing, and tho statement of counsel moving
their admission sufficient evidence that
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Tli Cnamber of Commerce and the Fay
ettcvill anilWcu'fin KallroaI.

Wears glad to know that the business)
men of our city arc determined to manifest
the great interest which this community

has in the extension of the Fayettcville and

Western Railroad in a substantial manner.

The Chamber of Commerce has made this
important matter the subject of a special
report practical and wise recommendations
areadopted, and steps inaugurated losccnre
to this city the bcncfit.s-o-f a pioper exten-

sion of the road.
At a meeting of tho Chamber of Com-

merce, ontho 10th inst, the following reso-

lution 'was adopted :

Itesolced, That a committee, coiiaistinx of
Messrs. A. Martin, II. B. Eilers anl D. It. Mnr-chiso- n,

bo appointed to take into consideration
the extension of the Western Railroad and report
at tLe meeting to be held on Tuesday evening
next, what action shall be taken by the Chamber
of Commerce in aid of this work.

On Tuesday last, tho committee above
named, in accordance with tho resolution,
submitted the following report, which was

adopted :

" Your committee appointed to recom-- "

mend to the Chamber what action should
" be taken in reference to tho proposed
" extension of tho Western Railroad, have
' had the matter under consideration, and
beg leave to submit the following re--"

port :

The short time allowed us has rende-
red it impossible for us to collect any de-1- 1

finite informationin regard to the plans
" of the projectors or the principal parties
" moving in this matter. It is, however,
" well known to all the members of this
' Chamber, that the object is to extend
" the present road from Fayettcville west
' to some point on the North Carolina
" Railroad, and wo deem it "entirely unnc
" cessary to submit to this Chamber any
"arguments for tho purpose of demon- -

stratmg the importance to mnmngion, ,

,oi uer naviug a o co xu u tumxm
point at which it shall strike that noau.
'.Our lirst and primary object should be

" to place this matter before the citizens in
" such a form as to enable them to nndcr- -

stand and to appreciate tho advantages
" that may be derived by this city from
" the selection of Salisbury as tho point of
" intersection, and tho very great disadvan-- "

tages that must inevitably result from the
" the choice of any point cast of that, and
" consequently tho necessity of her having
" a voice in that matter sufficiently potent
" to carry the road to that point that prom- -'

ises the greatest advantages to us.
"That the question may be presented to

j

thft citizens, fnirlv and fiillv. with all the i' r i

arguments and information required to ,

enlist them in tho support of such meas- -
j

" uro3 as maybe found necessary to give j

them, together with the citizens
.
of Fay- -

I

" ettoville, a controlling influence in deter !

;

mining the direction of that road, we re
" commend that a committee bo appointed

' Aldermen, as to the best method of accom- -

" plishing this object, and that the com- -

mittee urge upon tho loard to make ap--i
" plication to the Legislature without dc-- "

lay, if that should be found necessary,
' for authority to take stock in that road,
' and to issue bonds for that purpose, so that,
" should tho citizens hereafter determine

ties and disabilities, and restores him to all
his civil rights. - It makes him as it were ,

new man, and gives him a new credit and
capacity. There is only this limitation to
its operation: it does not restore offices for-

feited, or property or interests vested in
others in consequence of conviction and
judgment. The pardon produced by the
petitioner is a full pardon for all offences
by him committed arising from participa-
tion direct or implied in the rebellion, and
is subject to certain conditions which have
been complied with. Tho effect of this par-
don is to relieve tho petitioner from all pen-alli- es

and disabilities attached to the offence
committed by his participation in the re-

bellion. So'farasthat offence is concern-
ed he is thus placed beyond the reach of
punishment of any kind ; but to exclude
him by reason of that offence from contin-
uing in the enjoyment of previously acquir-
ed right is to enforce a punishment for that
offence notwithstanding the pardon.

If such exclusion can be effected by the
execution of an expurgatory oath covering
the offence, the pardon may be avoided,
and that accomplished indirectly which
cannot be reached by direct legislation.
It is not within the constitutional power of
Congress thus to inflict punishment be-

yond the reach of Executive clemency.
From the petitioner, therefore, the oath

required by the act of January 21, 1805,
cannot be exacted, even were that act not
subject to any other objection than the one
just stated. It follows, from the views ex-

pressed, that the prayer of the petitioner
must be granted.

The case of R. II. Marr is similar in its
features to that of the petitioner, and his
must be granted ; and the amendment to
the second rule of the court, which requires
the oath prescribed by the act of January
21, 1865, to be taken by attorneys and
counsellors, having been unadvisedly adop-
ted, must be rescinded, and it is so or-

dered.
Mr. Justice Miller delivered a dissenting

opiuion.

THE TEST-OAT- H CASES.

CUMMINS vs. THE STATE OF MISSJUUXll.

DECISION OF THE COURT.

In the Supreme Court of the United
States on Monday, Associate Justice Field
said he had been instructed to deliver the
opinion in the case of John A. Cummins,
plaintiff in error, against the State of Mis-
souri, involving the constitutionality of the
test-oat- h of that State. The plaintiff was
a Roman Catholic priest and convicted by
the courts for advising and preaching with-
out having first taken the required oath,
oath, and sentenced to pay a fine of five
hundred dollars, and committed to jail till
paid. On appeal from the Circuit Court,
the Supreme Court of the State affirmed
the judgment. The following is a mere
outline of the opinion : The oath, by the
Constitution of that State, imposes more
than thirty distinct affirmations and tests.
Some of them constitute offences of the
highest grade, to which the heaviest penal-
ties are attached ; some of them are not
recognized by statute, while others are not
blameworthy. They require him not only
to swear that he was not only not in hostili-
ty to the United States, but that he never
manifested adherence to the cause of the
enemy or desired a triumph over the arms
of the United States, or that he ever ex-

pressed sympathy for the rebels, or ever
sought to promote the ends of those en-
gaged in war against the United States au-
thorities, or ever left the State to escape
enrolment or the performance of military
duty, or ever expressed his dissatisfaction
with tho Government. Every person una- -

nie to take tins oatn was declared incapa-
ble of holding offices of trust, honor or
emolument, or of acting as a trustee or
manager of any corporation now or hereaf-
ter to be established, or from teaching in
an educational institution, or holding real
estate for such religious society or congre-
gation, tc. And every person holding any
such office at the time the Constitution
went into effect was required to take the
oath. In default of taking the oath his
office becomes vacant. No attorney at the
bar, priest or preacher of any doctrine
or order, is permitted to teach or solemnize
marriage without taking the oath. False
swearing is made punishable by imprison-men- s

in the penitentiary.
This oath is without any precedent in

this country which the court could discov-
er. It is, first, retractive, and if taken
years hence would cover the intervening
period. In other countries test-oath- s were
limited to tho present, and were not ad-

ministered iu particular instances of past
misconduct. Secondly, the oath is not
only directed agaiust individuals who op-
posed the acts of the Government, but de-
nounces their desires and sympathies. It
mikes no distinction between acts arising
from malignity and acts springing from af-
fection. If any one ever expressed sympa-
thy for the rebellioii, even if he were con-
nected by the closest ties of blood, he is de-
clared unable to subscribe to the oath, and
is debarred from tbe employments specified.
Tho court admitted the proposition of the
learned counsel of Missouri that the States
possessed all the attributes of sovereignty,
and among the rights reserved to the States
was the power to determine the qualifica-
tions for office, and the conditions on which
citizens may exercise their callings and
pursuits within its jurisdiction. Rut it by
no means follows that the State can inflict
punishment for acts which were not pun-
ishable when committed.

It was evident from the nature of the pur-
suits and professions of the parties placed
under disability by the constitution of Mis-
souri that their acts had no possible rela-
tion to their fitness for their pursuits and
professions. There was no connection be-
tween tho allegation that Cummins left tho
State to avoid the draft and the administra-
tion of tho sacraments of his church ; nor
can a fact of that kind, or words of sympa-
thy for those in rebellion, show the-unfitne-

of lawyers, or professors, or teachers,
or their want of ability in acting as mana-
gers or trustees of corporations. It was
manifest on the simple statement of their
acts that there was no relation. Tho oath
could not be applied as to whether the par-
ties were qualified or not. The oath was
intended to reach persons, not their cal-
ling ; not because their acts unfitted them
for their calling, but because it was thought
their acts were deserving of punishment,
and in no way but by depriving them of
citizenship.

The court did not agree that less than
the deprivation of life, liberty, and pro-
perty was no punishment at all. A dis-
qualification from holding office, as an im-
peachment, may be a punishment ; also,
the preventing attorneys practising in the
Federal courts. By the statute (9 and 10)
of William Third any person speaking
against the Christian religion, or speaking
or writing against the Divine Spirit, was
liable for the first offence to be rendered
incapable of holding offices of trust or pro-
fit, and for the second to be sent to prison.
Statute, 2, George Third, for contempt
against the King's authority took away theright to receive any legacy, deed, or gift,
or vote at elections for Parliament, with a
penalty of five hundred pounds. Black-ston- e

says the loss of liberty consists in the
loss of lands or profits of lands for life, and
disabilities from holding offices of honor or
emolument. Among the Romans the loss
of liberty was a disability of all the privi-
leges of members of the family, or citizen-
ship ; in France, deprivation of civil rights
and of eb'gibility for office, or of being
guardian or trustee, or being employed in
schools or seminaries of learning. The
theory on which our institutions rest is that
all men have certain inahenabl rights,

I

suit of happiness, 'inns all places oi uon-o- r

and position aro open to every one, and
all are protected equany unaer ine iaw.
Any deprivation of rights for past conduct
is punishment, and cannot otherwise be

The court then proceeded to tho consid-
eration of the constitutional question.
The Constitution contains what may be
deemed a bill of rights for each State. It
says no State shall pass a bill of attainder
or ex post facto law. A bill of attainder is a
legislative act which involves punishment
without trial. If less than death it is a bill
of pains and penalties. A bill of attainder
includes pains and penalties. It assumes
the guilt of the parties without the safe-

guard of trial, and it fixes the degree of
punishment iu accordance with its own
idea of the offence. Justice Story says bills
of this kind were most passed in England
during the rebellion in England, or the
gross substance of them, forgetting justice
and trampling on the rights of others.
Such bills are generally directed against in-

dividuals by name. By the Eighth Henry
it was declared that Earl Kildare, and his
abettors, confederates or adherents, should
stand aud be attained and convicted of
high treason as though every ono of them
were properly named as engaged in fact.
So the declaration in Charles the Second,
that Earl Carolan should suffer exile.

If the third article of the Constitution of
Missouri had stated in terms that Cummins
was guilty of being in armed hostility to
tho United States, or had said he left the
State to avoid being drafted, and that he
was, therefore, deprived of his right to
preach or teach in the institutions of the
land, there is no question that this would
be a bill of attainder in view7 of the Con-
stitution. If the clause, instead of men
tioning his name, had declared all persons
subject to like deprivations, tho clause
would be equally open to objection ; and
if it had declared that all such persons
would be held guilty, provided that by a
day specified they did not do certain acts,
that would bo within the constitutional in-

hibition. In all these cases it would be
legislative judgment without the form of
security of citizens established by our tri-
bunals. The question presented is one of
form and not of substance. The existing
clause presumes parties guilty, from which
they cannot release themselves without an
expurgatory oath. It is certain the legal
result is that what cannot be done directly
cannot be done indirectly. The Constitu-
tion deals with substance, not with shad-
ow.. It aims at things, not names.

Chiet Justice Marshall savs an ex post
facto law imposes punishment for an act
not punishable at the time it was committed,
or imposes penalties additional to those
then prescribed, or different testimony.
Thatcher vs. Peck makes it an act of pun-
ishment for what was not punishable at the
time the act was committed. The act to
which Judge Marshall makes reference was
passed by the Legislature of Georgia, re-
pealing a previous act by which land had
been granted. It was decided the repeal-
ing act had the effect of an ex post facto
law.

The clause of the Missouri Constitution
did not in terms define any crime, or de-

clare punishment inflicted, but presumed
the same result as if the crime had been
defined and the punishment prescribed.
It aimed at some persons who directly or
indirectly had aided the rebellion, or es-

caped proper responsibility of citizens in
time of war, and was intended to deprive
certain persons oi omces oi trust and emol
ument. Such deprivation is punishment ;

nor is it a way which is opened by an ex-
purgatory oath.

Now, some of these were not offences
when the acts were committed. It was not
then an offence to avoid the enrolment or
the draft, how much soever it might be a
matter of censure. Some of the acts at
which the Constitution was directed were
offences at the time, but the clause which
prescribes further penalties is within the
nature of an ex ptost facto law. The clause
in question subverts the presumption of
innocence and perverts the rules of evi-
dence, which by the common laws are fun-
damental. It presumes the parties to be
guilty and declares their innocence can be
shown only in one way, and that by ex-
purgation. Put this clause in the form of
a legislative act aud it would read : lie it
enacted, etc., 'I hat all persons in armed hos-
tility to tho United States shall, on convic-
tion, not only be punished as the law pro-
vided at the li ne of the offence, but also
rendered incap.ible of holding offices of
trust, honor, or emolument, or exercise the
office of a teacher or a priest, etc.

No one could doubt that this third arti-
cle, if thus rendered, would be ex post facto,
because it would be adding a new punish-
ment for an old offence for an offence not
punishable at the time of enactment. It
would impose penalties without the form of
judicial proceedings. The Constitution of
Missouri imposed an oath which it was im-
possible for all to take. It was an impos-
sible condition.

The Constitution of the United States
cannot bo evaded in the form by which the
power of the State is exerted. If this can
be accomplished by indirect means the con-
stitutional inhibition may be evaded at
pleasure. Take the case of a man tried for
treason, and, if convicted, pardoned. Ne-
vertheless, the Legislature might prescribe
that, unless he took an oath that he never
did the act charged, he should never hold
office of honor or profit.

Suppose the miuority should get the con-
trol of the State government, nothing could
prevent them from requiring that every
person, as a condition of holding offico o"f

honor, profit or trust, should take au oath
that he never advocated, advised or sup-
ported the imposition of the present expur-
gation oath. Under this provision tho most
flagrant violations of justice may be com-
mitted, and individuals deprived of their
civil rights.

A question rose in New York, in 1783,
upon a statute of the State, which involved
an expurgatory oath as a means of punish-
ment. The subject was regarded so impor-
tant as to engage the attention of eminent
lawyers and distinguished statesmen of the
time. Alexander Hamilton demonstrated
that it was in violation of the Constitution,
winch secured the rights and liberties of
the people as the result of tho Revolution.
It was a wise axiom that every man is be-
lieved to bo innocent until he is proved
guilty. The reversing of this wa3 to hold
out a bribe to perjury. It deprived the cit-
izen of the advantage of leaving tho burden
of proof on his persecutor. Let us not for-
get that trial by jury should remain invio-
lable forever, etc. The same view was em-
braced by the judiciary on analogous ques-
tions. The court said in conclusion, the
judgment of the Supremo Court of Missouri
must be reversed, with directions to enter
judgment to reverse the judgment of the
Circuit Court of Pike county, and also with
directions to said Circuit Court to enter an
order discharging the defendant from im-
prisonment, and permitting him to go with-
out delav.

Dissenting Opinion.
Associate Justice Miller delivered the

dissenting opinion in tho above case as well
as in the case of Garland. It was hoped
the effect of the circumstances under which
the law was passed would soon cease, in or-
der that the statute might be repealed or
modified. All good men looked for the re-
turn of better feelings between all sections,
when the reason for the law would not ex-
ist ; but the question now presented in-
volved the exclusion from offices of public
trust of those engaged to destroy the gov
ernment by force. This could never fail to
be one of profound interest It in always

Willi such views, therefore, while v
fully appreciate the great advantages of a

connection with Salisbury, which, we hope
to reavh by another route, we cannot join
with the Chamber of Commerce to urge
the great disadvantages that must result
from the choice of any point east of that
town. We do most heartily unite with

them in the object they have in view, but
we think it is to the advantage of this city
to connect itself with a rich country, al-

though undeveloped, yet untouched by
other' roads, than to form a lnhU connec-
tion with a region that already has teveral
routes and markets open to it.

Liii'OKTAvr i)i:nio.
TJc Tesl-Oal- la I'ifumttJK-fj- l L'ti'.-onslitu- l ton-

al Ity tle 11 pri-m- Com!.

Mr. Justice Field (having delivered the
opinion of the court in the ctt.se of Cum-miug- s

rs. The State of Missouri) proceeded
to say :

I am also instructed by the court to de-

liver the opinion in the matter of the peti-
tion of A. II. Garland.

On the second of July, Congress
passed an act prescribing an oath to be ta-

ken by every person elected or appointed
to any oflieo of honor or profit under the
Government of the United States, either in
the civil, military, or naval departments of
tho public .service, except the President oi
the United States, before entering upon
the duties of his o'lice, and before entitled
to its salary or oher emolumerts. On the
12-- th of January, bSr, Congress passed a
supplementary act, extending its provisions
so as to embrace attorneys and counsellors
of the courts of the United Slates, which
provides that after its passage no person
shall be admitted as an attorney or coun-
sellor to the bar of the Supreme Court,
and after the 1th of March, 1SG5, to the bar
of any circuit or district court of the United
States, or of the Court of Claims, or be al-

lowed to appear and bo heard by virtue of
any previous admission or any special power
of attorney, unless he have lirst taken
and subscribed the oath prescribed in the
act of July 12, lSfrJ. Tho act also provides
that the oath shall be preserved among the
files of tho court ; and if any person take
it falsely hoshail be guilty of perjury, and,
upon conviction, shall bo subject to the
pains and penalties of that ofTencc.

At the December term of 18d(), the peti-
tioner was admitted as an attorney and
counsellor of this court, and took and sub-
scribed the oath then required. By the
second rule as it then existed, it was only
requisite to the admission of attorneys and
counsellors of this court that they vhould
have been such officers for the three pre-
vious years in the highest courts of the
States to which they respectively belonged,
and that their private aud professional
character should appear to be fair. In
March, 18f5, this rule was changed by the
addition of a clause requiring the adminis-
tration of the oath in conform it v with the
act of Congress.

In May, 18(51, the State of Arkansas, of
which the petitioner was a citizen, parsed
an ordinance of secession which purported

i to withdraw the State from the Union, aud
afterwards, in the same year, by another
ordinance, attached herself to the so-call-

Confederate States, and bv act of the Con-grcs- s

of that Confederacy, she was received
as one of its members. The petitioner fol

lowed the State and was one of her reprc- -

senuuivcs, nrsi in mo j.nver iiouse, ami al-

ter wards in the Senate of the Cougress of
that Confederacy, and was a member of the
Senate at the time of the surrender of the
Confederate forces to the armies of the
United States.

In Julv, lHdo, he received from the Pre-
sident ot the United States a full pardon
for all offences committed by him by par-
ticipation, direct or implied, iu the rebel-
lion, lie now produces this pardon, and
asks permission to continue to practise as
an attorney and counsellor of the court,
without taking the oath required by the
act of January, 121, 1S(, and the rule of
this court, which he is unable to take by
reason of the offices he held under the Con-
federate Government.

He rests his application principally upon
two grounds: First, that the act of January
121, 1805, so far as it affects his status in the
court, is unconstitutional aud void ; second,
that if the act bo constitutional, he is re-
leased from compliance with ib provisions
by the pardon of the President. The oath
prescribed by the act is as follows: 1. That
the deponent has never voluntarily borne
arms against the United Slates since he has
boen a citizen thereof. 2. That Jie has not
vountarily given aid, countenance, counsel,
or encouragement to person.'? engaged in
armed hostility thereto, o. That he has
never sought, accepted, or attempted to
exercise the functions of any office whatso-
ever under any authority or pretended au-thor- ty

in hostility to the United States. 1.

That ho has not yielded a voluntary sup
port to any pretended government, author-
ity, power, or constitution within the Uni-
ted States hostile or inimical thereto. 5.
That he will support and defend the Con-
stitution of the United States ogainst all
enemies, foreign and domestic, and will
bear true faith and allegiance to the same.

This last clause is promissory only, and
requires no consideration. The questions
presented for our determination arise from
other clauses. These all relate to past acts.
Some of these acts constituted, when they
were committed, oflenecs against the crim-
inal laws of the country, and some of them
may or may not have been offence, accord-
ing to the circumstances under which they
were committed and the motives of the par
ties. The first clause covers one form of
the crime of treason, and the affiant must
declare that he has not been guilty of this
crime, not only during the war of rebellion,
but during any jeriod of his life since he
has been a citizen. The second clause goes
beyond the limits of treason, and embraces
not only the giving of aid aud encourage-
ment of a treasonable nature to a public
enemy, but also the giving of assistance of
any kino to persons engaged in armed hos
tility to the United States. Tho third clause
applies to the seeking, acceptance, or exer
cise, not only of offices created for the pur
pose of more effectually carrying on hos
tilities, but also of any of those offices
which are required in every community,
whether in peace or war, for the adminis
tration of justice and the. preservation of
order. The fourth clause not only includes
those who gave cordial and active support
to the hostile government, but also those
who yielded a reluctant obedience to the
existing order established without their co
operation.

The statute is directed against parties
wb have offended in any of tho particulars
embraced by these clauses, and its object
is to exclude them from the profession of
the law, or at least from its practice in the
courts ot tne United States. As the oath
prescribed cannot be taken by these par

" to support the there bo no,l: .
measure, may

I of the Legislature, the latter will also,
"obstacle in the way of their doing sol .

land before the csterii llailroad" through the corporation. could reach Salisbury, the 1lm1ngton," We further recommend that a commit-- ;
. . , . , A.

i Charlotte aud Rutherford Railroad would

appreciated, because neither termini are
within the corporate limits of our city, but
whic h must force itself upon every one who
gives the subject the legist thought.

While not differing with the report of the
Chamber of Commerce as to the great ad-

vantages of Salisbury as the western ter-

minus of the road, we am not prepared to

urge upon our people 'the very great dis-

advantages that must inevitably result from
the choice of any point cast of that," as

such terminus. If we take the naked ad-

vantages to be derived from a connection
with Salisbury as compared with those of
High Point or Thomasville, there certainly
can be no question as to the very great su-

periority of the former, but there arc ulte-

rior circumstances which we think render
one or other of the latter, if not preferable,
at least as not attendant with disadvantages
to either Wilmington or Fayettcville, to
which wo respectfully desire to call atten-

tion.
The distance from Egypt to High

Point or Thomasville. is about fifty-liv- e

miles, while it will be necessary to buildup- -

of y milM of railru:ul to rcach
.alis1nirj) l;llf of whil.h Stance, on ac- - j

d; ion m;ct.S3;UY to liVoid

the TJwharrie mountains, must bo parallel
to, and but ushort distance from, the North
Carolina Railroad. The question of cost,
a very serious one at all times, and more so
now, is not to be weighed against the im-

mense advantages to be derived from a con-

nection at Salisbury with the Western (ex-

tension) North Carolina Railroad, at pre-
sent invigorated with new life, and under
the guidance of competent officials, making
an earnest, and, we trust, successful effort
to reach the Tennessee line at Paint Rock,
via Asheville.

Rut cannot and will not these advantages
beronolKHl , oUun. nicaus Ullllv cli
.. . ...
tious and rami more economical : lo en- -

aUo the F tteyillo ;Uhi Wo,teru i;.iliIroad
to cstena from to &omo

point on the North Carolina Railroad, the
Stale gave the corporation power to mort- -

gage its road and property. A similar priv- -

ilege was asl'C-- 1 and obtained by the Wil
mington, Charlotte and Rutherford Rail- -

road, and the same state tf allairs that will
enable tho lormer to secure funds upon
their mortgage bonds, will also give suc- -

. .. ... lV , . .. ..... .

Charlotte and LI u t her f i rd Railroad , with pos
sibly greater chances in favor of the latter,
as much the larger and wealthier corpo-
ration. If the former, then, can push its

! rnni woKtwri.rj 1 liv ni(n!i of tho rpfnnt, art.

be finished to Charlotte, which would give
, , ?an unnroKeu connccuon witn jjincoinion,

at least. From Newton, on tho Western
North Carolina Railroad, but forty miles
beyond Salisbury, to Lincolnten, it is but
Ucelrc or fifteen miles, along a level ridge.
By the building of this short connecting
link Ave could reap all the advantages, with
the exception of tho country immediately
around Salisbury, that a direct connection
with that town would give us, and to con-

struct eighty miles of road to secure this
for the advantage of cither Fayetteville or

gton. tjouUI bo flsbinRin the tub
to catch the whale

The people of Salisbury already have
competing lines and markets, and now are
only interested in securing their western
connections, and will give us no aid and
but little encouragement in this undertak-
ing; and if, at great expense, we complete
tho road, wo will have but a share of the
trade, which must bo divided between
Richmond, Norfolk, New Berne and More-hea- d

City, Fayetteville and Wilmington,
and probably Charleston.

The extension of this road to and beyond
High Point or Thomasville, in tho direc-
tion of Mt. Airy, in Surry county, a dis-

tance of eighty-fiv- e miles, the length re-

quired to reach Salisbury, would complete
it beyond Germantown to a point near the
corner of Surry, Forsyth, Stokes ami Yad-

kin counties, aud only twenty to twenty--

five miles from the Virginia line.
We published, some two weeks .since, the
proceedings of a meeting at Mt. Airy, show-

ing that the people of that section were
alive to the importance of a railroad con-

nection with the seaboard, and were deter-
mined to connect their country with tbe
North Carolina Railroad. On Tuesday last,
Mr. Wollz, the delegate from Carroll coun-
ty, in the Virginia Legislature, introduced
iuto the House of Delegates a bill asking
for a charter for a railroad extending from
the North Caroliua State line to the Virginia
and Tennessee Railroad at Wy theville. The
bill has been recommended by the commit-
tee on Roads andlnternal Navigation, with
every probability of its passing tho House.
Thus we see that preparation is being made
in both States, beyond the North Carolina
Railroad to meet us, and open a country
entirely undeveloped, and which in all pro-
bability will never be reached by a rail-
road unless by this scheme.

It can bo no objection to this argument
that the act of tho Legislature only gavo
the Western Railroad power to extend its
road to the , Nona Carolina Bailrbad and
not beyond it, for the original charter of
the road, hich was not in this particular
amended in tho least, gives the Company
ample power to cross any and all railroads
in the State.

The Valleys of the Yadkin and Watauga

J and from among them judges are selected.
lo suiter treasonable sentiments uncheck-
ed is to let the stream be poisoned at tho
source. If all the attorneys in the past had
rendered faithful allegiance to the govern-
ment we should have been spared the hor-
rors of the rebellion. If this qualification
is so essential to a lawyer it cannot be de-
nied that the law was intended to secure
that position. Tho majority of tho court,
however, do not base their decision on a
mere absence of authority to enact laws on
the subject under consideration, but inst
that the constitution prohibits the enact-
ment of such laws, both by Congress and
the States ; that tho present law is in the
nature of an ex post fado law, and that the
provisions of tho Missouri constitution are
in conflict with the constitution for the
same reason, and are therefore void. First,
in regard to bills of attainder, wo must re-

cur to bills of attainder passed by the
British Parliament, to enablo us to
arrive at a conclusion as to what
was intended to be prohibited by
the constitution. The word "attainder " is
defined to be the corruption of the blood
of the criminal capitally condemned, which
takes place by the common law on sentence
of death. The party attained lost all power
to receive or give by inheritance. This at-

taint or corruption of blood continued to
be the law of England at the time our con-
stitution was formed, and may bo tho law
on condemnation of treason this day. Bills
or acts of attainder declared persons at-

tained or blood corrupted so as to loose
heritable qualities. Section second of the
constitution declares that Congress shall
have power to declare tho punishment of
treason, but no attainder of treason shall
work corruption of blood or forfeiture ex-

cept during the life of the person attained.
He then explained at some length his views
ou this section, showing that the framers
of our constitution struck boldly at despotic
machinery by prohibiting the passage of ex
post facto laws and bills of attainder with
the exception which the constitution pro-
vided. It remained to be seen whether tho
law of Congress and the Missouri constitu-
tion were brought within this class of bills.
It is not claimed that tho act works corrup-
tion of blood. Therefore it is not a bill of
attainder ; nor did ho see that it contains
conviction of any designated persons. It
is true that acts were passed in Great Brit-
ain against persons whoso names were un-
known, but the laws leave nothing but the;
names of the persons to bo made out, and
to prove their association with the crime
committed. If not so it would bo a mere
br utem fulmen, and punishment could be
visited only by proof of the guilt. No per-
son was pointed out by tho act of Congress
either by name or description. It is said
the law was made to apply to those engaged
in the rebellion, but this is a mistake. It
is applicable to all. The act does not de-
clare confiscation, nov does it pronounce
sentence or inflict any punishment. It leaves
the party himself to determine the act .of
guilt, or announce and pronounce his own
sentence or innocence.

It designates no name or guilt, and pro-
nounces no sentences and inflicts no pun-
ishment ; therefore it can in no sense bn
called a bill of attainder. As to its being
au ex postfacta law and a penal statute, it
will be agreed it applies to criminal causes
alone, and not to civil proceedings which
affect private rights respectively. Cases
were cited in support of the argument, aud
the argument was continued to show that
the law imposed a mere outh of ollice.
There was nothing on its face to show it
imposed an additional punishment for any
other act. Ho maintained that the pur-
pose of Congress was to require loyalty as a
condition to practice i.u tho courts, and not,
as a majority maintain, a punisumeut for
past offences. The President cannot, by
pardon or otherwise, dispense with the law.
The man guilty of counterfeiting may be
saved by the President from the gallows ;

but a lawyer cannot by him be readmitted
to this bar. It remains for tho legislative
power to say to what extent relief hhall be
extended.

As to the opinion in the case of Cummins
pronounced to-da- y, Judgo Miller quoted
Justice Story, who said the whole power as
to religion is left to the States to bo acted
on in their own judgment ; and in opposi-
tion to the views of the majority of tin'
Court quoted an ordinance of the first mu-
nicipality of New Orleans which impo. t d a
penalty on the priest of the Obituary chap-
el for performing service in the Church t
St. Augustine. The priest relied ou the
constitution of the United States to protect
him ; but the Court replied the constitution
makes no provision to protect citizens of a
State in their religious liberties. That was
left to the State laws, and the case of Po-nia- li

was dismissed for the want of jurisdic-
tion. The constitution of Missouri
certain classes shall not exercise their func-
tions unless they show their loyalty. This
the majority, holds to bo uuconstitntioicil
because the constitution forbids it. In this
discussion he (.Justice Miller) had said
nothing of tho great evils inflicted upon th'
country by tho rebellion, nor of the con-

sequent hardships, much more severe than
any law. He had merely endeavored to
show what the law is, and Chief Justice
Chase and Associate Justice Swayne and
Davis concurred in this opinion.

their private and professional character is j

lair. 1 ho order of admission is the judg-
ment of the court that the parties possess
the requisite qualifications as attorneys and
counsellors, and arc entitled to appear as
such and conduct causes therein. From
its entry the parties become officers of the
court, and are responsible to it for profes-
sional misconduct.

They hold their office during good be-

havior, and can only bo deprived of it for
misconduct, ascertained and declared by
the judgment of the court, after opportuni-
ty to be heard has been afforded. Their
admission and their exclnsion are not the
exercise of a mere ministerial power. The
court is not in this respect the register of
the edicts of any other body. It is the ex-

ercise of judicial power, aud has been $;o

held iu numerous eases. It was so held by
the Court of Appeals of New York in the
matter of the application of Cooper for ad-

mission. "Attorneys and counsellors,"
said the court, "are not only officers of the
court, but ollieers whoso duties relate al-

most exclusively to proceedings of a judi-
cial nature, and hence their appointment
may, with propriety, be entrusted to the j

courts; and the latter, in performing this
duty, may very justly bo considered as en-
gaged in the exercise, of their appropriate
judicial functions." In ex paite Secomb, a
mandamus to tho Supreme Court of the
Territory of Minnesota to vacate an order
removing an attorney and counsellor was
denied by this court on the ground that tho
removal was a judicial act.

" We are not aware of any case," said
the court, "where a mamiamns was issued to
au inferior tribunal commanding it to re-
verse or annul its decision, where the de-
cision w; s in its nature a judicial act, and
within the sc-op- of its jurisdiction and dis-
cretion." And in the same case tho court
observed that "it has been well settled by
the riiics and practice of common-la- w courts
that it rests exclusively with the court to
determine who is qualified to become one
of its ollieers as an attorney and counsellor
and for what causes he ought to lie remov-
ed." Tho attorney and counsellor, being
by the solemn judicial act of the court
clothed with his office, does not hold it as
a matter of grace and favor ; the right
which it confers upon him to appear for
suitors, and to argue causes, is something
more than a mere indulgence, revokable at
the pleasure of the Legislature ; it is a
right of which he can oulv be deprived b- -

tho court for moral or professional delin-
quency. The Legislature may undoubted-
ly prescribe qualifications for the office,
with which he must conform, as it may,
where it has exclusive jurisdiction, pre
scribe qualifications for the pursuit of auy
of tho ordinary avocations of life ; but to
constitute a qualification, the condition or
thing prescribed must be attainable, in the-
ory at least, by every one. That which
from the nature of things, or the past con-
dition or conduct of the party, cannot be
attained by every citizen, does not fall
within the definition of the term. To all
those by whom it is unattainable it is a dis-
qualification which operates as a perpetual
bar to the ofiice. The question in this case
is not as to the power of Congress to pre-
scribe qualifications, but whether that pow-
er has been exercised as a means for the
infliction of punishment against the prohi-
bition of the Constitution. That this re-
sult cannot be effected indirectly by a State
under the form of creating qualifications,
we have held in the case of Cummings vs.
The State of Missouri, and the reasoning
upon which that conclusion was reached
applies equally to similar action on the part
of Congress.

These views are further strengthened by
a consideration of the effect of the pardon
produced by the petitioner and the nature
of the pardoning power of the President.
The Constitution provides that the Presi-
dent "shall have power to graut reprieves
and pardons for offences against the Uni-
ted States, except in cases of impeach-
ment." The power thus conferred is un-
limited with the exception stated ; it ex-
tends to every offence known to the law,
and may be exercised at any time after its
commission, either before legal proceed-
ings are taken, or during their pendency,
or after conviction and judgment. This
power of the President is not subject to
legislative control. CoDgress can neither
limit the effect of his pardon nor exclude
from its exercise any class of offenders.
The benign prerogative of mercy reposed
in him cannot be fettered by any legisla-
tive restriction. Such being the case, the
inquiry arises as to the effect and operation
of" a pardon. On this point all the author-
ities concur ; a pardon reaches both the
punishment prescribed for the offence and
the guilt of the offender, and when the par-
don is full it releases the punishment and
blots out of existence his guilt, so that in
the eye of tho law the offender is as inno-
cent as if he had never committed the of-
fence. If granted before conviction, it
prevents any of the penalties and
disabilities consequent upon convic-
tion from attaching. If granted af-
ter conviction, it remoyes the penal

4' of the Stockholders of the Western Rail-- 1

road to bo held in .Fayetteville on the 22d
" inst., for tho purpose of obtaining such
" information as may bo necessary to lay

before our citizens and city authori-- "

ties, to secure their and at
' the same time assure the people of Fay-- "

etteville that we are fully alivo to the im--

portance of tho enterprise, both to them
" and to us, and of our determination to
" aid them in it as far as our means and

influence will permit."

tee to attend the meeting in Favctteville j

Messrs. Alfred Martin, O. G. Parsley, A
H. VanBokkelen, E. Kidder and A. E. Hall.
We sincerely hope these gentlemen will ac-

cept the appointment and attend tho meet-
ing. Its vast importance demands of all of
them a sacrifice of their time and comfort
to represent Wilmington at that assem-
blage of stockholders. We know not how
far the meeting will decide the grave ques-
tions at stake, or what steps may be taken
in the matter, but a golden opportunity
may be lost entirely, or inimical influences
brought to bear that may be most injurious
to us. We have tho utmost confidence in
the gentlemen named, and their character
as citizens and business .men will give
weight to their counsels, and their judg-
ments must command the respect of the
meeting.

The Chamber of Commerco has shown a
proper interest in a matter which must have
much influenco upon the future welfare of
Wilmington, and its prompt and decided
action shows the importance of such organ-
izations and the general benefit to be de-

rived from associations of our best citizens.
We have labored with much earnestness,
through our columns, to awaken our people
to the great interests at stake, and tho ne-

cessity for concerted action, and we accept
this timely reply from so honorable a body
as the Chamber of Commerce, representing
almost the entire business interest of the
city, as compensation for our labors, and
sincerely trust much good will result from
it

As to the specific recommendations invol-
ved in the report of the Chamber of Com-
merce, we will make reference to them to-

morrow. .

Kxtenalon of the Frtteviue and WesternRailrodTue Chamber of Commerce.
Yesterday, in publishing the action of the

Chamber of Commerce upon the entension
of the Fayetteville and Western Kail-roa- d,

we approved most heartily their ob-
ject and the purpose at which they aimed.
The interest we have taken in this smV
ject is well known, and we are glad to have
such honorable and able assistance. With
them, "We most cheerfully urge upon the


